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Legal Principles and Structure of the Access and Benefit — Sharing

System for Intangible Cultural Heritage
LI Yiding
( School of Law Guizhou University Guiyang Guizhou China 550025)

Abstract: The legal regime for access and benefit — sharing of intangible cultural heritage ( hereinafter " ICH") is factually
grounded in both biodiversity and cultural diversity. A legal relationship of primary and secondary benefit — sharing should be
established among the accessor the inheritor and other stakeholders. Because access does not constitute a mandatory obligation for
the accessor the benefits obtained by inheritors and other stakeholders cannot be characterized as rights but merely as legally
protected interests. The construction of the ICH access and benefit — sharing legal regime should adhere to the concepts of shared
benefits fair procedures and subject — object classification. It should distinguish accessors of different statuses by setting criteria
delineate the order of benefit — sharing among the accessed objects and other stakeholders establish internal normative elements such
as prior informed consent and mutually agreed terms and clarify the process and key points of secondary benefit — sharing. At the
same time attention must be paid to the coordination and interconnection of external normative elements including referral and
confirmation clauses intellectual property provisions judicial approaches to disputes as well as the inheritor remuneration and
subsidy system the productive safeguarding system and the ICH protection fund system.

Keywords: intangible cultural heritage; access and benefit — sharing; cultural diversity; biodiversity
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